STRATEGY JOSEPH W. VARELA

When n Go n War

BUT WAR 1S NO PASTIME; NO MERE PASSION FOR VENTURING AND WINNING; NO WORK OF A FREE
ENTHUSIASM; IT 1S A SERIOUS MEANS FOR A SERIOUS OBJECT.

WHEN DO YOU TAKE A CASE TD TRIAL? SOMETIMES THAT
QUESTION IS EASY TD ANSWER. Olwious situstions occur

whien the elent refises to plead guilty, when the prosecutor’s
offer ks elose o the masimum possible sentence, or when the
client is ficing o mandatory life sentence i convicted 2 Bu
whiat about the more sl case, where delense connsel has
to exercise s judgment and advise the client whar o do?? IF
warfare s lingation both are manifestitions of condlict, the
comderations in diciding whether o apen a war are more of
fiess the sumie ab those in deciding whether 1 o o tral,

General Colin Powell has created w sort of rubrie, known as
the “Pawell Doctrine,” to ginde those who have the authority
1o decide whether or not o nation should andertake @ war, Tt
consiats of a et of questions o be answered before opening,
hstiliciesd Paraphasing, they might be Haved e illows:

105 viral national securty interest threatened?
2. 00 we have o elearly defined olyecrive?
A, Mave the risks aned costs been lly and frankly analyveed?
4. Have all other non-wialent poliey means Filed?
8. 08 there o plausible exkt serategy o avold
enddless entunglement?
6, Have the consequences of oir action been fully considered?
7,18 the action supported by the Amencan people?
B 10 we have genuine brosd intermational support®

Clausewitz, On War (1832), Book 1, Chaprer i. !

General Povwell holds that only i all these questions can be
answered  affirmatively shiould war commence. s Althoigh
Powell cantions strongly against nsimge o “Hsed ser of riles,
they do provide o aethod for considering the important issties
in reaching o decision onowhether to Aght o war.

Gieneraliging, it might be said thar these questions, properly
madified for context, can govern the decison o engage i any
sort of consequential conflict, ineliding the tial of 4 coiminal
case, Let's examine cach i woen and apply them o the isoes
thit delense Lwyers Cind eheir clients) must Giee,

1. Is a vital nathonal seenrity interest threatened? Are the
elient’s imparmant inrecests threarened? This i an easy one.
Any criminal ¢harge aflects the client’s most serions inferests:
Fiw libserty, his financil security, Bis reputarion, among others,
What wouold seem to e pelatively teivial accosations such as
Class € thety, publie inmoxicaton or disorderdy conducr might
lawe fature effiects. For the presem porposes, we can almost
always answer this question afiematively,

2. Do we hiave a :Imrlz,r defined objeetivel This one at Hirst
glance seems casy as well, OF course we doithe objective iy
to win, But what is to be “won®™ by going to trial?

Ix the case one 0 which the mene conviction, nor the possibie
punishment, carmies the consequences? Uis wonld Be rroe fina
Cluss © thefiz the client can probably afford the Ane and costs,
but the convietion could resnlr in immigrarion, cmplovient
or probation consequences. Flere the objective is 1o woid the
conviction, Or 15 the fssue nor guile bue the punsshment, the
objective being o improve on the prosecutor’s affee? What,
precisely, 1 the objective af the wral? 1 have had clients tell
me that their reason o having o trial was 1o “embarrass the
vice officers,” to *stand up o the ex-wife,” erco T suggesied
that these were perhips nor proper objectives for criminal
jury rrials.

3. Have the risks and costs been fully and frankly analyzed?
Here is where things ger rongh. Lacking any reliable means
roredl the furure, the lowver has to apply his expericnce (o
a unique sitnarion and decide what his elient™s risk s, The
variables are almost infinite, but some thought must be given
o the relative nsks involved, The risk parameters may e sct
toa great extent by the prosecutor’s plea-bargain offer, 1f the
defendant 1s facing a st degree range of punishment, and is
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prohation cligible, torning down: a three-vear offer implies a
different risk than would rejecting 25,

4, Have all other non-violent policy means failed? s a
favorable compromise really oot of reachd How créarive wis
the counterntfer?  If the prosecurtor offers *aggravated”™ pen
tme, the defense might counter with o longer sentence but
with a reduction toa non-aggravated felony, I parricularly
onerons condiion of probation is holding wp an agreement,
pechaps the parties counld agree o some other condition
that the defendait lods less oppressive, e, a larger ne in
exchange for shorter community service, Sometimes even a bit

oo pecsonal diplomacy is inoorder,

5. Is there o plausible exit seeategy to avoid endless
entanglement? Will teving this case end the defendant’s legal
prowbles? Oy ds b0 mievely the brse baetle inod long war? Let's
suppose the clicnt has several felony charges pending, or there
arg obher coses the prosecucor conld file, Daooyou go oo eral on
el firse chuege, Fwinoisg anacouittsl soould ot substanially
improve the client's postion?

Ul rmes, Gl [L], Giraliags { LR7 A elavsewice, coum.

2 L when he is iadicred o a repear sex olfender, Tex, Penal Cocde
Sec. 43,13 {e) (2)

A4 T he defendant bos only three decismons 1w make ., i plead
puiley or wor goiley) o hpve o jory or poncs ey eial aned o ake the
s or ped, " Warren Burger, speech o the Mosonal Prefender
Conference (19649, 5 Crrminal Law Reporter 20610 quoted o
Landers v. State, 50 5W. 24 272 (Tex, Crm, Agg, 19773 op,
on reb'g). To which 1 mighe add char in Texas, the cliene should
decide on judge or ey punishment, *[A] Toaver shall abade |y
a client's decisions: (30 Imoa eriminal case, alver consubrarian
with the lawver, 05 1o a plea be be entercd, whether (o waive jury
trial, and wherher the client will e stifv, " Texas I'.I-is.,:ipl:innry Hules
of Professional Conducy, Eule 1,02, Scope and Objectives of
Representation,

S

Geperal Powell  never formally  published  his - Docrnne,  He
cepreseod it in o member of speeches and arvicles, ree, ear; “LLS,
Forces: Challenges Ahead,™ Forefan A feor (Winter 18931940933,
He based it on the “Weinberger Docirine.”  Caspar Weinberges,
“The Uses of Militery Power,” speech to the Mavional Press Clubar
Washingron, DO | 19984 ).
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6. Have the consequences of our action been fully
considered?  Surely the defense has considered the possible
sentence, bur this question is also asking about the collateral
consequiences. What could bappen if the omal is lose?

Suppose the defendanm is on parole, Yoo believe thar if he turns
down the prosecutor’s offer and is convicted of a felony, the
parnle hoard will revoke him, But the prosccutor is offering, o
reduction to 4 misdemieanor, and there s the possibilivy thay
the parede Board wall por revoke on @ misdemeanor convicoon

Your might consider whether the parole consequences of o
felony conviction make the risk of gaing o wrial unacceprable

7o Is the action supported by the American poojple?

The constituent of the polioco-military establishment s che
people. The lawyer's constitucnt is the chient, Does the chent
want b0 o to bl or s the lwver bringing the client into i
prinl againsg bis wishes? We are dall roo Familiar swaeh lowyers
leaning on defendants w plead guilty, Dut i is possible 1o do
just the opposite, It's casy to inject personal motives into the
decision. Is the case being tried because of animus againat the
judge? To avenge a previous defeat from the prosecutor? To
sHEnw b partcular prosecution wikness who's Boss? Because the
cade contains o legal or politicdl issoe the advocate personally
Bl compelling?

8, Do we have genuine broad international support?
President Bisenbower warmed thar "Warhonn allies and assiociates
the leader is st an advencorer ke U-:':l!th:lh Klhan. ™" Al TS TITH
priee i amsblieary detion, this i o quate e case i the coniest
ol el proceeding, Bur pechaps ohe quesoion shoald be
consdered whenever there are cocdefendants, Although the
presence of co-defendants ot the ral does not always help,
thiere pre cases whers o bndted feenn might be helpiul o voin
individdual chiene, If the putatively hl.'||l:|'1:|| covdelendans have
[ar best) opied oo cor their losses by pleading, and {8 wirst )
have agreed to cooperate, or are threaremmg o, ehe chiene’s Ik
ol am “allianee™ may signal thar a rial §s novin his inverest,

ol arge thae on Decemiber 8, 1941, considering the situaticn
witly Germany s Japan, exch of these questions conld pve been
answered fves, " Mow asdk them again, mvieg tosvold indsighe,
ity respect e Vietam in P64, Tragp i 1900 and Trag in 2002,

B Posvell, ap, cor, Some factors may overshadow others, One could,
for instance, envision o atoaton inowhich the tear wo the nasonal
ineerest is existensial, and there is no mme o exkhang I.Iil'll-"l'“ﬂl'!f o

recreit allics,

Sl World War T and by Tregan P9H), ehe LLS. haad Broad incesnanonal
suppore and importang allies. In Viemam and in the presene war i
Irag, it dic not,




