o o DEFENDER B8
R 0 A

STRATEGY | Joseph W. Varela

sy USITIG THE EMNEMY’S

WEAPOIIS

| e —— e I

GUERRILLAS MUST NOT DEPEND TOO MUCH ON AN ARMORY. THE ENEMY
IS THE PRINGIPAL SOURCE OF THEIR SUPPLY.
— WAD ZEDONG, “ON GUERRILLA WARFARE® (1937}

The law of evidence governing the admisibility of expert witness testimony
I criminal cases swould appear to be neutraly on it face, the faw makes o
distincrion  berween experts offerod by the prosecution and those offered by
the defense! Bur the prosecutor has realworld advantages over the delesise
in gerting expert testimony betore the jury,  Fiest, the prosecation has almoss
unlimited mioney for experm,? and muny of it experts are salarled government
emplovees avallable ar no marginal eost, Then there s the e of “court’s
diseretion™: wial and appellate coures allow the prosecutor wo quality “expera®™
as meeded to obiain convictions, while the defense, regardless of the qualifics-
tions of fis winesses, [ees an uphill bareled Finally, there may simply be o
one avallable for hire who can testily towhat the delfense needs, So for all these
reasons and more, the defense lawyer can expect 1o come to court outguined
by the prosecution’s eXpert,

Successtul guerrillas, inferior in material o conventional armies, have listor -
cally relied on thelr enemies to furnish them with arms, Mao's Communists
|'n-|:;;||1 the better-equipped Natonalist army using Bationalist weapons, miny
of which were made in the USA The Vietéong, onable iomanubagrure their own
armaments, and only irregulady supplicd by their Chinese and Soyiet sponsors,
famously used weapons captured from South Vietnamese of American regular
armies. 'There &s abundant evidence that al-Qaeda, too, is using caprured aems
and mumitions in Irag often improvising ingeniously, These puerrilia Grgani:
zations were able to close the armament gap with: better-equipped adversanes
by msing captured weapons they could nat have obrained otherwise.

Kl Musal al-Zargawl wWith a capiured weapon,
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There is a lesson here for the defense lwyer, What do you do i vou
don't have an expert witnesst Llse the prosecutor’s crpect.

Chhe sittation exists where the Sexpert” i only macgnally Sompetent,
butstill can give uselil testimangs Police oficers are “experts™ an ey
hilnge - Gang drpattEtion and winbols, skid marks, physiology, blood
spatters, aceldent reconstriiction, rearms, law, medicine, signs of drog
intoxication,and prvehology, o mame a few, Trial cuiters routnely al-
losw them 1o be qualified and appellate courts agree, althobgh they typic
ety i it miore than 4y other infitmed membee of the pulslics
Diefense lawyers gain nothing by complaining alsour ehis state of affiins,
The officer will be allowed ro reatify, The task fs to mke advantage of it

*Experes”™ who are marginally comperent are loath to admit to lack of
knowledye and so are sometlimes apen to suggestion, Officers will tex:
tly as experts on rearms, every tme, although mose of them know only
o s doasd them, elean them, and fice 50 rounds o quality on thekr
Birthdays,  Cn direcr they will make a good presentation o the jury
testifving to whatever the prosccutor witnts them o say about reanms,
Cin cross they can be led, | ened o case in which a lawyer left an empty
handgun and & box of ammundtion in his brlefease, and was arrested ol
Ehe courthonse metal degecton, A copstable testified on diveer thae fll
metal jacketed handgun bullers were  ®anti-personnel™ rounds, The
presecution felt thae eliciting this oplnion would make my client gppear
more dangeroms,  On cross it was no effort to get him o admit that the
vy were noncexpanding and much less lethal than hollow: poines,
and thae militaries vsed them o comply with internatdonal treaties o
lawing bullets that could cause wnnecessary suffering.® Then 1 made
I read the labél on the box that recommended thelr use “for target
and range,” Having qualified him as an expert, the Stare couldn't sud-
denly =de-quality™ him when the going got rougher on cross, T was alie
tey eliciv helptul facts, and perhaps also show bias, 1 am certain thar this
eross inrself did noe cause the acquiteal. But it might have helped.

The expert who s obviously erudite presents a different problem, A
direcr attack can prove worse than no cross ar all, 1e s alse unlikely thar
he wall surrender 1o defense suggestions.  In this situation, it can pay to
prepace a cross which concedes his expertise and enlises his help

Several years ago 1 reled 4 case in which a father was alleged to have used
an electric "stun-gun® to discipline his children:  The Srare gave norice
of an expert who was on his face qualificd, He held a B.S. in electrical




engincering, an M., and o Ph.D. in biomedical engineenng, He was
A matoally Known consultang o law enforcement in the wse of Tasers
anid other eleceric nomeleshal foree. Cleary | had no chance of thading
an s ineompetence, Instead 1 read tp on him and an “clectrie WCHpMITIN,
canl prepaced.a Cooss showing, among other things, that electre wedpons
i general, aned my clent's stun-Ein in partictldr, weredesigned noin.
ciuse death ar any of the infurics that might make them a deadly weapon
ulbiler the stature,”  This evidence prompted the jl.ll'{i-"tn:l viefject the Stare's
_ deadly sveapan special insteaction and perhaps contributed to their dec:
sr:Fn 1o preabare the seneence,

Both these situations demonstrate how the defensé dawver, ontgunned
by the prosecutor’s *conventional forces,™ i neverthelesy use the guer
el stratagem of capturing the enemy's weapons 1o heélp equalize the
struggle. When conlronted by a prosccutor’s expert, ask nor “How can |
difear him?™ but *How can | tse hint™

b T Mailies of Tvidesee, fide 02 ooy Kelly v Srave, B2E S8 30 Bal (Tex Ol Ap, 19935
i i Danberr v, Merrdl Dow' Plharmaceanicals, Dng, G080 005 B5 (19935 1L du Poaot de
Memssers B Coy v, Bebbpeaan, 330 5 W 00 5S40 (Tex. 1990 ),

e Moty Chroniele reporied that nile Andres Yotes case, St expers Park Diers was pald
K D05 O b nlve (liwe Elsd) whlih was peversed becave of (e e vesiinstoay, YVares v, Srate, 171 50 3
U5 Tk, A= Elavsbon [ L D] 2008, pet, rel*dh Notwdchmansding ohis debacle, L wsified in the
rtrinl wnel coblegred pradldivionnl S37000, Ty che reerial, oo Srase ol sed 8 mew esperr, Michael
Waelher, Welner was pald aleiost a guareer oF & mallian dollams Toe s eitores The rerial resalied fnan
acauajiial,  Fasapen Clauigiy Sepr U K,

LR ¥TH ot Ya rhumuFIl v Sate,  SW.Ad o WIS, DLl 0 0k, B ad AT Ol ("ey
Aty = Hisiistend [ 150 Dfse | detiveres] Tanuary 26, 2006, pers rei)

FThie Late mster serrarise Aho Misab al Zargid released a viileatape shiowding that e needed asisiance
from a |sibee] commde i operating i airmaile weapan, e was widely jecred foe mcompeience
atarmn, Thise 1 the kno Giyghed pelrhee ds loudly nor as loig: The video clearly shivwed thap e
wikdpinn ik an American M2 light maching gun, capaared or siden

¥ Gates v, State, 24 S WL 430 (TexApp, ~ Houston [1st Dt | 2000, pet rel'd) | pobsce officer
quialibed " 5oy give opinion whesher shooning ws snicidelp Sabedea v, State, 838 5MW.2d Tol [ Tex,
App o Corpus Chrisn 1992, pevorel ) fofficer sl oo medicad iraining qualibed o cestily oo effecnd
il stab wisinil),

& Hague Ciwenitlon ol 1R Peclaabion 111 1 believed then, and belseve o, thar the consrahie
kit mpnhiing abosi Illsts angd international agréements, Bt by soumiling as 501 did, e s made
neticent b pablichs conliess ignerance, and g sias sl led,

STk, Pepad Code § 107 Ta1 170, (46}
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