heories of Confli
Art of

- litigation, which so closely resembles war ...

Clausewitz

When I was handed a new bar card, 1 thought the highest, indeed almast the only, function of the
criminal defense lawyer was o try cases, More accurately, to engage the Crawn in pitched battles in
courtrooms where witnesses were lined up and fired on cue, like artillery-pieces, When the smoke
cleared, I (and my client) would be left standing, or so | thought. All else was peripheral at best, This
was my conception of the only proper role for the defense lawyer.! Nothing in my legal education
prepared me to either confirm or dispel this notion,

Despite centuries of experience with the transparently adversarial Anglo-American system of Justice, there Is a paucity of theory
to guide those who would try cases.® That this lacuna goes unrecopnized does not make it any less so, This essay argues that great
military thinkers articulite theories of conflict that contain vital lessans for the trial lnwyer,

A general theory of conflict should discover the fundamental rules that goversy any type of competitive enterprise, including
litigation. Let's see what some thinkers, ancient and medern, have 1o say.
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I. Clausewitz's Theory of the Battle

Corl von Clansewite (1780 1R} wids a Prussion noblemon
who fought In the Napoleonic wars, His most important work,
O Wiar,! remains the Western world's most-studied trentise on
confict, Its influence extends heyond the Western nations, and
beyond the military profession.® We might see what advice he
offers the trial lawyer.

Clausewitz is regarded with some renson as the prophet and ad-
vocate of total war,” Clausewitz defines war asan “act-of force 1o
compel our enemy to doour will™ The proper aim of warfare is
nothing less than the “destruction of the enamy’s forces” which
means that those forces are to be “put in such a condition that
they can no longer carry on the Aght" 11 this & the proper aim

of warfare, Clavsewitz helds that the only allowable means is
combat.” And disputes are 10 be decided, not by maneuyvering

and skirmishing, not by feints, but by the bale.
The battle Is the sine qua non of the decision, Let’s listen to
Clauseswite:

What is the battle? 1t isa struggle by the main force. . .
il is w struggle for real victory, waged with all available
stremgth.?

{S]ince the essence of war is fighting, and since the
batide Is the fight of the main force, the battle must
always be considered as the true center ol gravity
(achwerpunkt] of the war™

['TJhe very concept of war will permit us 1o make the
fallowlng unequivocal statements:

L. Destruction of the enemy lorces s the overriding
principle of war, and, so far as positive action s con-
corned, the principal way 1o achleve our ohject.

2, Such destruction of forces can usually be pccom

plished only by hghting,

A, Cily major engagements involving all forces lead
10 MNJOr SLCCess.

A The greatest successes are obitalned where all engagie
ments coalesce into one great hattle”

(Ermplsls o originaly, 1t s clear that Clansewllz envislans
conllict as the meeting of the main forces of the opponents
in declsive battles, He plainly advises that the “decisive polnt”
miuast be bdentified, and the main steength of the atack be con
centrated there," Although Clausewitz does allow that ot Tmes.
i demonstration of willingness and abibity 1o fight o battle can
accomplish an objective, e 1o cause the enemy 10 abandon
postibon,' ' and that posstble engagements sometimes have to be
taken as seriously by the enemy us real ones, ' he siernly rejects
surprise' and deception'® as legitimate means of waging war,
Clausewitz does nol disdain to use such tactics out of o sense of
homor or fuir plays it is rather that condlict is simply unimagi-
nable without battle wid slaughter:

Kind-hearted people might of course think there was
some [ngenious way o disarm or defeat an enemy
without too much bloodshed, and might Imagine
that this is the true gonl of the arl of war. Pleasant as
it sounds, it is a fllacy that must be exposed ...

We are not interested in generals who win victorkes
withouwt bloodshed '™

Although Clansewitz himsell notes the shmilarity of warfare to

litigation," ke has no patience for some of the tactics recognized
by the experienced trial lawyer, such as surprise and deception,™
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Close reading of On Waralso gives the strong impression that
Clausewitz would not approve of our pleading a case, He of all
prople would advise the beglnning lawyer 1o prepare assidu-
ously for trial, marshal all available resources. and then charpe
struight up the courthouse steps, to engage in all-consuming
courteoom battles In which the goal is “destruction of the
enemys forces” in head-on colllstons,

Pick a jury, slug it out with the prosecutor and may the best man
win. Most prosecutors think like Clansewitz, and try their cases
accordingly. Should defense lawyers?

IL. Sun Tzu: Maneuver and Deception

Sun Tau was o Chinese general and military thinker who ts
generally thought to have lved a0 the Gfth century B.CY His
The Art of War * was written as a gulde 10 Chinese military
beadlers, I has been read In East Asisinee it was written, and las
been available in Russlan for conturies, but only in 1905 was it
translated into English, As i3 the case with Clagsewltz, it is also
widlely applicd {n areas remeoved from milltary matters.™

Sun Teu differs sharply from Clavsewitz in his prescription of
the smans o con i

[T]o gate a hundved victordes in o hundred baitles is
ot the bilghest excellence

Tor subjugate the enemy's army without doing battle iy
the highest of exeellence,

PBut he 1s no sheinking vielet when fighting must be done”
sl of The Art of War and in particular Chapter VI {"Armed
Struggle”) in about preparations for and conduct of battle, He
treats battle as only one of many options o be employed incon-
flict, Incleed, as a last resort mther than as Invariably necessary
tor resolyve contlict, Net only do the two thinkers disageee on the
necessity of bartle; they also differ on where the battle is 1o be
fought, Clavsewitz requlres that the commander concentreate all
his forces where the enemy Is the strongest, in order to provoke
a decisive battle, Sun Teu would have us do the opposite.

T e certain totake whot you attack, attack where the
enemy cannal defend.

Ty be certain of safety when defending, defend where
the enemy cannat attack.™

He is telling trinl lawyers o focis on the weak points of the
prosecition’s case, not necessarily the strong ones, I7he witness'
tdentification Is strong, foows on his credibiling 1 you cant amack
the search, attack the factors of possession.” If the evidence of
guiltis overwhelming, work on punishment issues. If you don't
have an expert, use the prosecutor’s expert to help you.

There is no “damn-the-torpedoes” headlong rush to victory.
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sun Teu insteucts ws that we must fiest concentrate on defense,
Le., make ourselves invalnerable 1o attack, before ourselves
attacking!

Inancient times, those skilled [n wacbire made them-
selves invincible and then waited for the enemy 1o
become vulnerable ..,

Those skilled in defense hide themselves in tle maost
secret recesses of the Earth;

Those skilled in attack flash forth from the highest
redches of the Heavens ...

Therelore, they ire able (o protect themselves and
achieve complete victory,™

Mever does he advise engaglng in factics ather than battle gt
of o position of wenkness, nor does he siggest that deception
can substitute for preparation. The emphasis bs always on
Hrst limiting your own valnerability, and then exploiting the
oppHanent’s

[ yet unother area germane o the trial lawyer, that of the role
oif stratagen, surprise and deception, Sum Ten strongly disagrees
with: Cloueew(ee, Hegall that the Prossion eejecied ibe use of
deception, not et of any seise of lonor or fur play, but because
bt comiled en Fenagine It contributing 1o victary, But for Sun Ta,
secrecy and the ability to dissemble ane viraes; deception bs noe
marely o uselul stralngemi conllict is decepibon:

Warfure is the Way of deception,

Therefore, ifable. appear wnable; iF active, appear not
actbves i near, appsear Tars o far, appear near,

I they have advantage, entice them: 1 they are con
luseel, tuke them; i they are substantlal, prepire for
thiemy if they are strong, avold then; 1 ihey are angry,
ilisturh them, ™

It s sade to say that were Sun Teo o defense lawyer, he waould
not approve of the passage afany reciprocal discovery siatule,
Pervading the entire work are the value of secrecy and the warth
of dissembling, In practical terms, for the tetal lnwyer this means
nal letting the prosecution know any imore about our case than
wi have 1o, A prosecutor who knows nothing about our defense
kvt nelther where to attack our case, nor how o mnke his
cise safe from attack

The place of bartle must pol be mads known o the
chemy,

ITil is mot known, then the enemy must prepare o
defend many places.



If he prepares to defend many places, then the fonces
will be few in numbser.

Therefore, if he prepares 1o defend the front, the back
will be weak.

I ke prepares to detend the back, the front will be
wenk

If he prepares to defend the left, the right will be
wenk,

[F he prepares to defend the elght, the left will be
wenk.,

[F e prepares to defend everywhens, everywhiene will
be weal,™

Silnl e "l prosecutor” for "the enemy™ in e above passagie,
anil see how relevant it 1s to our practice. Il we give away our
delumse(s), either by loose lips or us required by any applicable
dikcovery rubes, we will always bose this advaniage. The pros-
ectitor wh kinows nothing aboot our intended defense con be
R RO Y T TR TR

Tow bry o cowe aar pleacd 187 Sun Teu would hiave no problem with
pheacding o case that should be pled:

Crine wha knows when he can tight. and when he can-
nak fight, will be victorious,"

s dhefinivion of "victory™ b obviously situational and is corre
spvostvcd bty Jesa elgplel i |s that of Clatsew i, for wiom, as we
Bawe e, Vietory dn coch conflict s pod less than "destriction
o 1het enemy s forees,”

An bmportant distinetion musl be mnde bere, Sun T is ol
saying thot one must know when he will win, and then fight; and
when he will lose, and fhen surrender, We do not always have Lo
chonae between batthe and capitualation, Che can lnow whien not
ts faght wnd sthll be wictorious, Tooput it ansther way, Sun Teu is
belbing ses 1l there is sl vietory bn knowing when nod o take
ucnse to telal, And which experienced delense lwyer wionlkd
dlisagree? Sometimes pleading o case for 20 yeass imprisonment
i& a victory— but only it done by one whao *knows when he can
fight. und when he cannaot fight”

Sun T is telling the rinl lowyer that victory can be achieved,
many limes and in many different ways, withou o courtreom
baatthe, Insbeed, by bis rulies; the grentest viciories are achieved
imalgbde the courirgom:

True excellence ls o plan secretly, 1o move surrepti-
tiosusly, o fodl the enemys intentions and balk lis
schemes, o that at last the day may be won without

shedding a drop of blood.™

suppress evidence, discover an informant’s identity, make o
presentation {o o grand jury, dig up a witness” eriminal record.
The experienced Fwver knows that dismissals sooobained are
greater viclories than acquittals after trials. Trial lnwyersfike to
try cases, bt our clients prefer not to be tried at all

Keep vour client out of court. Win without fighting the
Clousewitzian battle if you can, "To subjugate the prosecutor
without doing battle i5 the highest of excellence” That's Sun
Tru's advice,

IIl. Musashi and the Mind of the Op-
ponent

Miyamabo dusaslil {1584 < L645) wis tha el Jupasiese wariders
inige sampurid and master ol kenjuisa, His Boek of Froe Rings" s
primarkly o treatise on swordsmanship, bud i bas been reprinted
b wvieless anpguapges and §s studied as o peneeal approacts e
conflict, One of his principles in particular hos relevance for
(e brdal lawyer.

M aasiahl held 1l

“Tov become the enemy” means 1o think yourself inlo
il ey s positon,

Musasht wannts s o peeforn o kind of thought experiment,

To prepare to fight the prosecutor in court, the lawyer shoild
anle bmsedt, "How wonslel [rey this case (£ were the prosecutor?”
St doswm anid divsome hard thinking: "become the prosecuton”
Iragine yourself as the opposing lawyer, golng through sach
elimenl of the cose and eacl witness, Wrile the prosdecutors
apening statement in your mind, What 18 the prosecutor’s theory
ol guilr? What will he ask each witness o provet [How will le lny
the evidentiory Toundatisns® Flosw will e meet your objections?
Diefense lnwyers that have former carcers as prosecutors may
have an advantage here, but any lawyer with experience can,
given some thought, put himsellin the place of his opponent
amvel woticipote Tiis moses, This will conter an advanioge whien
thetriol is vnderway,

IV. John Boyd's Time-Based Theory of
Conflict

Americas most influential military thinker" was an Air Force
colomel, John Bovd (1927-195%7). As a fighter pilot in Korea,
he naoticed that swhile the Soviet MiG-15 was superion 1o e
very simllar American F-86 i acceleration, climbing, altitude
and turning radius, the laner consistently outfought the Mid.
Some of this difference could be explained by pilot training and
experience, but Bovd suspected material causes as well.

Boyd applicd the laws of thermodynamics to the problem and
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wrole equations that, for the first time, made the way aircraft
were designed and flown a quantitative sclence. This he called
the "Enérgy- Maneuverability Theory™ of airerafl performance.
His most fundamental discovery indicated that whibe the MiG-
15 appeared better in the ways that traditionally measured ihe
performance of fighting aircrafi, the F-B6 could change its direc-
tion quicker than the MiG. In other words. the F-86 pilot could
wct and react quicker than his adversary, giving him a decisive
aclvantige in combal The lesson Bovid discerned was that all
else being equal, the pilot with the more maneuverable airceaft
wintld Tive fe fight another day.

Doy expanded his discovery Into a general theory and prepired
int il briefing for military oficers colled "Patterns of Conflic)” "
Thie heart el thie brlefng was his articulation of the now-famous
TOORA Lorap™s Orbwerve, Orrlendt, Dcide, Act This fuea was the
frst explictt recognition in the history of military thought that
Hine [nsell was centeal o conflict, More precisely, Boyad showed
that contlict iv a strupggle to contral the tempo of battle. Whe
it more quickly observe the situation, ortent himself, decide
whind i day, el take thmely actlon, disorlents his opponent and
whis, Hoyd saw that mancuverabllity was as linporiant to great
arimbes i the feld as 10 was bo dndivedual deeling pilots,” This
tHime-based theory of conflict was adopted by Army and Marine
Corps lctlelans, and divected the disposition of coallten forces
i bl [eagg wars.™

Boyd's theory has been spplicd on the batiletield and 1 bust
ness, ™ bt Lam maost interested in its application for the delense
lwwyer,

It weems o me that we are EPreguently guilty of letting e
prosecution dictate the pace of a celminal case, Think of (e
typleal siaation. By the thine we make our first appenrance in
court, the prosecutor bos prepared o e iy which there 1s an
efense repart and, frequently, wiiness statements, The police
report (el represents an investigation in which witnesses hove
been interviewed and their statements filtered by Government
agents, Our new cllent may have alrendy bees imerviewed and
his stitement recorded, A search may have been conducted
and Ineriminating records or tungible lems selzed, Some of
these items may have already been sent to Government labs for
analysis. There s a list of the clients prior convictions. There may
already be publicity which has broadeast enly the prosecution’s
version of events. [n contrast, the defense Iwyer will wsuully
have had ne opportunity to do any work by the first setting, and
is int the uneénviable position of being, in Boyd's (erms, behind
the prosecutors OODA Loop,

Alawyer unversed Inconflict theory may succumb to the temp-
tation to "reset the case and see if the offer gets better” And when
he arrives at the arraignment setting having done nothing in
the inlerim, the prosecutor has discovered his client’s out-of-
state eriminal record, or has found more victims, or has dug up
extranecuses, or has otherwise compounded the defendants
problems, There is every reason for the offer to get worse,
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How would Col. Boyd advise us? He would tell us to "get inside
the prosecution’s QOODA Loop

There is often some advantage to be gained from putting in
considerable effort carly in the case. Prosecutors seem to be
used to the feeling of being ahead of the defense in time, amd
any indication that they are fulling behind upsets themy, They
becoae disconcerted when it dawns on them that the defense
knows more aboul one of their witnesses than they do, or when
some legal research shows they have an admissibility problem
they haven't yel considered, or when the defense otherwise
demonstrates that it is pulling abwad,

We cant investigate the prosecutor’s witnesses before they even
knew who ours are, or even whether we have witiesses. A pro-
sl enough example is one that [observed years ago: A burglary
wats committed In which there was only one evewliness, who
witk niot the homeowner. The witness made a positive identifica-
tiom heciuse he kKiew the defendant from the neighbaorhood.
{There was no other evidence such as recoverad property ora
cotfession,) The name and date of birth of the wilness were
i the offense report, The delense lawyer quickly Investigated
the wittess' erliminn] record, discovered three trips o the pen
tor admissible crimes," and subpoenaed the pen packets from
TICL By the next selling, the delense lawyer was able to loy
the witness' three pen packets on the tible next to the States
ke, “The offer went dowi.

[ yons have o seasch or arrest warrant that [s valnerable, why nor
lile & motion to suppress and & memorandsm as early as pos-
alble? Although you are giving advance notice of your defense,
the State can't patch things up, because the lnguiry |5 mited
o e Bome corners of Use swarrant o plidaie ™ 'I|'|tl:|' iy Cul
thieir eeller o even dlsmias the case,

Car to e acene amd get photos early, Prosecutors do this an
the eve ol trial, i al all. Sometimes your Investigation will yeehd
evidence that contradicts the prosecutor’s witnesses, bt in any
event, you are demonstrating that you are working the case
lvirder than the prosecutor. As Boyd would say, you are getting
inside his OODA loop.

V. Conclusion

Traditiomal legal education in America, even In courses where
litigation skills are stressed, fails to equip lowyers with the
theoretical tools 16 consider litigation as a specinlized case of
contbict, Texts on warfure by great military thinkers offer general
theories of contlict to gulde action In any competitive field of
endeavor, These works can be profitably meditted upan by trial
lawyers seeking guidance in solving the problems presented
|3I:r' [figation,



WOYTE: This article first appeared i The Defenden, a pablicarion
af the Harris County Crimiral Lawyers Associatian, on December
2005, Repriveted with permmission from the Harris Coanty Crinmimal
Lenwvyers Associadion,
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