" =DFFENDER

i l -I..IT 15 EASIER FOR THE EFENSIVE THAN FOR THE OFFENSIVE T0 MAKE
CATTACKS FROM SEVERAL QUARTERS, BECAUSE, AS WE HAVE ALREADY SAID,

THE FORMER 15 IN A BETTER SITUATION TO SURPRISE BY THE FORCE AND
FORM OF HIS ATTACKS,
Clamsewite, On War (1832), VI, 1.2

.'|'I'E' CHOOSE OUR OWH GROUND FOR THE TRIAL OF STRENGTH,
WE ARE HIDDEN ON FAMILIAR GROUND; HE 15 EXPOSED ON

GROUND THAT 15 LESS FAMILIAR. WE CAN LAY TRAPS AND
PREPARE SURPRISES BY COUNTER-ATTACK, WHEN HE 15 MOST
DANGEROUSLY EXPOSED, HENCE THE PARADDXICAL DOCTRINE
THAT WHERE DEFENCE 15 SOUND AND WELL DESIGNED THE
ADVANTAGE OF SURPRISE 15 AGAINST THE ATTACK.
Corbett, Some Priwciples of Mavitine Stratery
(1911}, I,ii,
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There is something counterintuitive about a gummL
theory of conflict which holds that the {il‘l[_:l;nﬁhﬂlh
inherently stronger than the attack, Corbeft®had to
vall this observaton *paradoxical™ because it fings a
sour note in Western cars,  Indeed, one considering
ANy competitive enterprse, be it warlare, Iiligmiﬂ-ll or
football, would likely hold that #The best defense is a
attang oftense, ™

MWhike v s true that the attacker picks the time and
place ar which he will appear, once he has committed
himeelf to that time and plage, he has “osed up” the
advantage of surprise and s now fully exposed. Surprise
ad the ability 1o maneuyer now shilt to the defender,
who may pick the tme(s) and place(s) of his counter-
strokes.

LETS ILUSTRATE THESE ABSTRACTIONS BY VISITING A HISTORICAL EXAMPLE
Both Germvany and  Japan defended  coasts agains
invasion. Cver the abjections of senior gencrals, Hitler
demanded thar all available resources be deploved o
the beach, At Normandy the Allies met immediae
resdstance but penctrated the vauneed “Atlantic Wall™ in
one clay,”

lapanese commanders watched and learned, At lwo
fima they abjured their signoture strategy o heavy
beach delense and Sawzar charges in vor ol

a dug-in defense in the intenor, where many
claborate traps and sarprises were prepared @
The fnvasion eventually succeeded due 1o
numerical superiority and lack of Japanese
reinforcement” but i ook Hive weeks
the cost was termble . Fad the detenders

started the bactle with more soldiers, or been able to call
in reserves, the invasion might have lailed, The Japancse
exploited the inherent strength of the defensive where
the Germans did not.

The detense lawyer is sometimes davunted by being
“on the defensive.”
to believe that the advantage lies with the prosecutor,

Chur cultural bias predisposes us

who selects what charge to file, what theory of guilt
to advance, what witnesses to call, and what exhibas
by present (in what order),  But the authorities quoted
above tell us that the defense lawyer has an advaneage
inherent i his defensive posibion,

Caorbett implics that information Bavers the defense,
Althouph discovery rights against the prosceutor are few,
they do exiar and should be exercised.  Particularly in a
Texas state case, the information Now s asymmetrical.”
Mor should other sources of discovery be neglected,
Informal “open lile™ discovery allows for additional
asvmmetrical information gathering,  Another source
i aflidavits for search or arrest warrants;  these should
always be obtained and seouwred for information

When the trial stares, the prosecutor goes first,  As
carly as the volr dire he may commit himsell to a speailic
theory:
“read™ how he will try his ¢ase

The defense can listen to his questions and
The prosccutor may
compound  his problem when he makes his opening
statement, The opening, statement should receive utmaoss
atrention;  while the prosccutor s giving the jury lis
*roadmap,” he is informing the defense whar he intends
1o do and what he thinks is important.

The prosecution opens the evidence,  Once
the prosecutor has revealed his evidence, he
has to live with his case-in-chiel’ and is now
*exposed” in Corbents terms, The delense
cann tdlor s presencation 1o counter-anack
the prosecutor’s evidence.
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