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sWARFARE

by Joseph W. Varela

€6 The history of war through the ages
indicates that hate for the enemy is not a
necessity for combat effectiveness, and it
can be a liability when it leads to
unnecessary but dangerous actions in
battle. Good troops have plenty of motive
without holding their enemy in contempt.
In fact, respect for the enemy avoids the
cardinal sin of dismissive overconfidence.? 9
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Some defense lawyers refer to prosecutors in
derogatory terms. They label government lawyers as
“fhe forces of darkness™ and similar vituperations.
They caricature them as Darth Voders, Lord
Voldemorts, and Hitlers, Although much of this is
tongue-in-check, over the years | have heard o good
deal of invective leveled seriously ot prosecutors, o8 o
group, by ostensibly mature professionals.

The present discussion does not atllempl (o account for
this; nor does it inguire into the fairmess oF proprigety
thereol. Rather, the question considared 18; Does
aerimony make o defense lawyer more effective? Or o
put it slightly differently, (s embittermenlt ugainst the
prosecuton i hallmirk of the dedicated defense lawyer?

In World War 11 the principal éenemies of the United
States were Nazi Germany and Imperial Japan, Both
nations fielded disciplined, resolute soldiers who
fought exceptionally well as individunls and a8
organized units, Contrary to some opinion, the
intensity of battle offered by Germany and Japan was
not distinguishable,” Regrettably, atrocities were
committed by and ngninst all parties,

Yet studies published immedintely after the war
indicated that American soldiers held different
attitudes and beliefs concerning the two enemies, In
the LIS, Army-sponsored study of new wartime
recruits, 51 percent agreed that they “would really ke
to kill o Japenese soldier,” whereas only 7 percent
agreed when the subject was a German.'

Historian John A, Lyon identifies some of the reasons.
The Germans and Japanese may have fought equally
fiercely, but the Japanese almost always fought to the
death, Also, it was well known that the Japanese
treated captured American soldiers differently as a
matter of policy,” although atrocities against civilian
populations by both nations rivaled one another’s,*
Race was a factor, too.
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There was u torrent of scurrilous American
propaganda against Germany, [taly and Japan but
much of that directed nguinst the Japanese was
invidiously racial.” Japanese were caricatured with
exnggernted cthnic features, both real and imagined.
They were [requently depicted as monkeys, snnkes,
and rars.”

Giiven all this, Lynn confronts the question of whether
American soldiers fought harder in the Pacitic theater,
He coneludes that there 15 no evidence whatsoever that
varlations in attitudes toward the respective enemics
resulted in differentinl combat effectiveness:

Were the Marines and soldiers who landed on Suipan
i June 1944 any more dediented or effective than the
soldiers who stormed the beaches of Normandy on the
other side of the world at the siome time? The answer
1o this question is no.,."

Lynn goes on (o point out that in the American Civil
War, the opponents fought without intense hatred
towards one anather, but that did nothing to lessen the
sustnined intensity of combat that resulted in the
slanghters of Antietam, Gettysburg, and
Changellorsville,

Droes the defense lnwyer perform better when he
villninizes the prosecutor?

The underlying thesis of these eisnys is that conflic,
ineluding litlgation, implies universal laws of conduct
which have been best explicated by great theoreticinng
on wir,'"" So we wrn o such a theoretician for
guidance,

Speaking of the qualities that the commander must
possess, Clausewitz tells us that inflammable
emotions, feelings that are easily roused, are in general
of little value in practical life, and therefore of little

value in war.
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We repeat again: strength of character does not consist
solely in having powerful feelings, but in maintaning one’s
balance in spite of them. Even with the violence of emotion,
judgment and principle must still function like a ship's
compass, which records the slightest variations however
rough the sea.!

Clausewitz implies that the commander must either possess
an even lemperament, o must learn 1o control his emotions
in the sturm und drang of combat,™

There is more, from one of the great field commanders of
all time. Napoleon holds tha,

“The first qualification of n general-in-chiel is to possess a
coal hend, so that things may appear 1o lim in their tue
proportions and as they really are™ "

Mowhere do these authorities cloim that the successtul
commander 18 the one who harbors hatred and contempt tor
the enemy.

The empirical evidence seems to bear out the theory, If the
studies of American combat performance in World War 11
are any guide, the answer must be that no sdvantage acerues
to the defense lawyer embittered against his opponents.

There are sound reasons that the defense bar should not
vilify prosecutors, Aspersions may create unnecessary
conflict, may lower the profession in the eyes of the public,
miay tend to distort the roles of the parties in the system,"

or may embarrass those who utter them," Were there an
advantage to be gained, these detriments could, arguably, be
a price paid for increpsed effectiveness in representation of
the pecused.

But fo answer the present question, neither the theory nor
the practice of warfare gives us any reason to think that
printing caricatures of prosecutors does us, or our clients,
any good, Bener that the defense lawyer face his opponent
dispassionately and batle him in cold blood.
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" The Japanese resistance on the islands is held 1o be the fiercest
combat U8, ground forces had to face in World War 11, But
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I Fagier sold than done. For example, the wir wor is often
dieseribed from armelnirs as “maching ageinst machine,™ as if
the machines were direcied by coldly efficient
machine-operitors. But as one Eighth Afr Forge survivor put
it, “1t was hate, they were trying fo kill you, but hate mixed
with respect.” (1.0, Varely, personal interview, 2010),

" Military Maxims (1827).

v a notion thet if someone important to o defense lawyer
were vicimized, Darth Veder would metamorphose into the
Archangel Michael—for the nonce, Apocalypse 12:7-9,

5 Today's prosecutor is iomormow's defense lawyer, judge, o
gity councilman.




